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A Heartwarming Fraudulent Transfer Avoidance Story:   

King Lear With A Happy Ending. 

Before getting into the substance of fraudulent transfer law, I thought you might 
appreciate a heartwarming — and true — fraudulent transfer story.  It was in one 
of my brother’s Chapter 7 cases:  he’s a bankruptcy attorney in Seattle. 

My brother’s client was an elderly woman who owned her house free and clear of 
any encumbrances; so her only housing costs were relatively low property tax, 
insurance, and utilities.  She had no debt of any kind.  Her adult daughter, and her 
adult, severely retarded son lived with her.  The client received a cancer diagnosis, 
and decided to transfer the house to her daughter, with the understanding that she 
and her son would be permitted live in the house for the rest of their lives.  That 
understanding was not memorialized in any documents. 

The ink was hardly dry on the recordation, when the daughter expelled her mother 
and brother from the house.  Goneril and Regan had nothing on this harpy.  The 
client and her son were forced to move out and rent an apartment. 

Because of the increased living expense, the client had to use credit cards to 
survive.  Eighteen months later she had $20,000 in credit card debt, at which point 
she hired my brother to seek Chapter 7 relief. 

My brother asked the Chapter 7 Trustee to avoid the transfer and put the house 
back in the client’s name.  In exchange the client agreed to take out a mortgage and 
use the proceeds to pay her debts in full, and pay the Trustee’s fees.  The Trustee 
agreed.  Once the house was back in the client’s name, she and her son moved in, 
and she evicted the daughter.  Wasn’t that heartwarming?  A true bankruptcy 
Hallmark moment. 

We now turn to the topic at hand:  fraudulent transfer. 
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I. Fraudulent Transfer Outside Of Bankruptcy 

A. Introduction 

I frequently have a conversation with a potential client who assures me that I 
needn’t worry about the principal residence because the potential client transferred 
title of the house to a relative.  I used genderless terms in the previous sentence, 
but the reality is that my interlocutor is usually a man who has transferred title to 
his wife.  He tells me this with some measure of pride, perhaps believing he’s the 
first person ever to have thought of this clever idea. 

My response is to tell the gentleman that he did what the law refers to as a 
fraudulent transfer (a.k.a. fraudulent conveyance).  I let him know that the ancient 
Romans were well aware of this “clever” idea, and had laws to address it.  I tell my 
potential client that over the last two thousand years, in response to all sorts of 
machinations that debtors have tried in their attempts to avoid the strictures of 
fraudulent transfer law, the law has become extremely sophisticated and now has 
several independent definitions of the term fraudulent transfer.  I then tell him that 
careful prebankruptcy planning may be required to prevent problems in the 
bankruptcy. 

Indeed, the Romans had a well-developed bankruptcy legal system that was 
established by Julius Caesar — he had considerable debt and created the 
bankruptcy system to address it.  (This may have been a contributing factor in the 
decision of the senatorial conspiracy to assassinate him on March 15, 44 B.C.  
(See, e.g., Theodor C. Albert, The Insolvency Law Of Ancient Rome, 28 Cal. 
Bankr. J. 365 (2006).  Sorry, I don’t have a link, so you’ll have to consult your 
local library to get a copy.  Or email me (ngebelt@goodbye2debt.com) and I will 
email back to you a photocopy of the article.  I believe that falls within the 
educational fair use exception of copyright law.) 

Before turning to modern definitions of fraudulent transfer, it might be helpful to 
have a story to hang the definition on — sort of a folksy predefinition definition.  
Since the ancient Romans had a fraudulent transfer law, let’s set our story in 
ancient Rome. 

Our hero (maybe antihero is the better term) is a homeowner named Horace, who 
has a lovely home overlooking the Appian Way.  The house is completely paid for, 
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and is worth 200,000 sesterces1.  Horace has fruit trees, a vegetable garden, some 
chickens, goats, sheep, and a cow.  In other words, with careful managing of his 
assets he is set for life.  But Horace has very little money, and he has an ambitious 
streak.  He wants to start a business and needs seed capital.  So Horace asks 
Crassus the creditor for a loan, and hearing the business proposal, Crassus lends 
Horace the money. 

Unfortunately, events conspire against Horace and the business fails abysmally.  
Anticipating that Crassus will soon demand repayment — the current balance on 
the loan is now, coincidentally, 200,000 sesterces — and having no money with 
which to repay the loan, Horace decides that he must take action to protect his 
home from Crassus’s depredations.  His bright idea?  He’ll transfer the home to his 
brother, Brutus.  That way Crassus won’t be able to seize the house.  Clever idea, 
right?  Wrong!  The Romans gave Crassus the power to seize the house from 
Brutus to satisfy the obligation. 

What did Horace do?  Let’s be blunt:  He transferred the house to Brutus with the 
intent to hinder, delay, or defraud Crassus.  That is the essence of the Roman 
understanding of a fraudulent transfer. 

As understood by the Romans, fraudulent transfer involved the transfer of an asset 
to someone else as a way of shielding it from the legitimate depredations of 
creditors.  The Romans granted the transferor’s creditors the right to avoid the 
transfer and seize the asset. 

But there’s a problem with this definition.  It’s that word, “intent.”  After all, the 
Romans couldn’t read people’s minds, so how could they know what another 
person intended?  Simple.  They consulted with their god, Vulcan, who was from 
the planet, Vulcan, and could do mind melds!  You don’t buy that?  Would you 
believe they had Perry Mason’s ancestor, Perryus Masonus, who would stare 
intently into the eyes of the transferor and get him to admit to malevolent intent?  
No?  Would you believe ... 

Alright, I’ll shift back into 21st century seriousness, while sticking to the ancient 
Roman fact pattern.  Suppose Horace sold the house to Brutus for 20,000 sesterces.  
Would that avoid the problem?  Not quite.  The house was worth 200,000 
sesterces, so that transaction is still a fraudulent conveyance.  Crassus would still 
be permitted to seize the house.  But if Horace sold the house for 200,000 
                                                           
1 A sesterce was a silver coin of ancient Rome worth one quarter of a denarius, equal to 2½ asses — we’ll avoid 
half-assed jokes here.  It was introduced in the 3rd century B.C. 
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sesterces, then Crassus wouldn’t be able to go after Brutus because he could obtain 
full satisfaction by seizing the 200,000 sesterces from Horace. 

The above discussion was designed to get at the underlying ideas in fraudulent 
transfer law so that when we get into the statutory language we won’t lose sight of 
the big picture. 

Over the centuries people have tried all sorts of ways around fraudulent transfer 
law.  As a result, modern fraudulent transfer law is extremely sophisticated.  
Although most of us will only see fraudulent transfer actions in the bankruptcy 
context, it has a life outside of bankruptcy (unlike the somewhat related concept of 
preferential transfer, a.k.a., preference, which is solely a creature of bankruptcy 
law).  There are several nonbankruptcy fraudulent transfer statutes.  We begin with 
California’s Uniform Voidable Transactions Act2. 

B. California’s Uniform Voidable Transactions Act 

1. Fraudulent Transfer Defined 

As with other fraudulent transfer statutes, California’s has two independent 
definitions of fraudulent transfer.  The statutory language is found in Cal. Civ. 
Code § 3439 et seq., the Uniform Voidable Transactions Act (“UVTA”).  
According to Cal. Civ. Code § 3439.04(a): 

A transfer made or obligation incurred by a debtor is voidable 
as to a creditor, whether the creditor’s claim arose before or 
after the transfer was made or the obligation was incurred, if the 
debtor made the transfer or incurred the obligation as follows: 
(1) With actual intent to hinder, delay, or defraud any creditor 
of the debtor. 
(2) Without receiving a reasonably equivalent value in 
exchange for the transfer or obligation, and the debtor either: 

(A) Was engaged or was about to engage in a business or a 
transaction for which the remaining assets of the debtor were 
unreasonably small in relation to the business or transaction. 
(B) Intended to incur, or believed or reasonably should have 
believed that the debtor would incur, debts beyond the 
debtor’s ability to pay as they became due. 
 

                                                           
2 It used to be called the Uniform Fraudulent Transfer Act. 
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The first definition is pretty straightforward:  A transfer of an asset is fraudulent if 
it is done with the intent to hinder, delay, or defraud a creditor.  However, it is 
sometimes difficult to know what another person intends.  For that reason there is a 
second definition, the gist of which is:  A transfer is fraudulent if it is done without 
getting a fair market price for the transfer. 

In applying the first definition, Cal. Civ. Code § 3439.04(b) has a list of “badges of 
fraud” a creditor can use to prove intent: 

In determining actual intent under paragraph (1) of subdivision 
(a), consideration may be given, among other factors, to any or 
all of the following: 

(1) Whether the transfer or obligation was to an insider. 
(2) Whether the debtor retained possession or control of the 
property transferred after the transfer. 
(3) Whether the transfer or obligation was disclosed or 
concealed. 
(4) Whether before the transfer was made or obligation was 
incurred, the debtor had been sued or threatened with suit. 
(5) Whether the transfer was of substantially all the debtor’s 
assets. 
(6) Whether the debtor absconded. 
(7) Whether the debtor removed or concealed assets. 
(8) Whether the value of the consideration received by the 
debtor was reasonably equivalent to the value of the asset 
transferred or the amount of the obligation incurred. 
(9) Whether the debtor was insolvent or became insolvent 
shortly after the transfer was made or the obligation was 
incurred. 
(10) Whether the transfer occurred shortly before or shortly 
after a substantial debt was incurred. 
(11) Whether the debtor transferred the essential assets of the 
business to a lienor that transferred the assets to an insider of 
the debtor. 

 
Cal. Civ. Code § 3439.04(c) gives the burden of proof:  “A creditor 
making a claim for relief under subdivision (a) has the burden of proving 
the elements of the claim for relief by a preponderance of the evidence.” 
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2. The Creditor’s Recourse 

If a creditor can establish that the debtor made a fraudulent transfer, then the 
creditor can avoid3 the transfer, and seize and liquidate the asset (see Cal. Civ. 
Code § 3439.07 for more details). 

How far back in time can the creditor go?  Measured from the day the creditor 
files the complaint to avoid the transfer, the creditor can go back four years if the 
transfer could have been readily discovered because it was publicly recorded — 
such as when a transfer of title of real estate is recorded with the County 
Recorder’s Office.  However, if the transfer wasn’t recorded, the creditor can go 
back an additional year past the date when the transfer could have been discovered 
(see Cal. Civ. Code § 3439.09 for more detail), up to seven years4 (Cal. Civ. Code 
§ 3439.09(c)). 

The § 3439.04(a) statutory definition of fraudulent transfer includes the additional 
qualifying language: “… whether the creditor’s claim arose before or after the 
transfer was made or the obligation was incurred ...”  This means that under the 
UVTA a creditor can avoid a fraudulent transfer that was made three years ago, 
even if the debt to that creditor arose only six months ago!  

For example, suppose a senior citizen transferred his home to his son so that when 
the senior eventually dies his son has more favorable tax treatment than in the 
usual probate process.  Suppose further, that at the time of the transfer the senior 
has no debts.  Three years later, the senior has a significant debt that he cannot pay.  
Then the creditor can avoid the transfer to the extent necessary5 to cover the 
obligation, even though the debt arose after the transfer. 

C. The Federal Debt Collection Procedure Act 

The federal government has standing to avoid a fraudulent transfer pursuant to the 
Federal Debt Collection Procedure Act (“FDCPA”).  28 U.S.C. §§ 3301-3308 is 

                                                           
3 This is a somewhat unusual use of the word, avoid.  Here it means to render void. 
4 Bankruptcy Trustees almost always get the full seven years.  More on that later.  See In re Ezra, 537 B.R. 924 
(B.A.P. 9th Cir. 2015). 
5 Things are a bit different under bankruptcy law because there are typically multiple creditors involved.  In a 
bankruptcy fraudulent transfer avoidance action, the entire transfer can be avoided.  See Moore v. Bay, 284 U.S. 4 
(1931) (“The trustee in bankruptcy gets the title to all property which has been transferred by the bankrupt in fraud 
of creditors …”); Stalnaker v. DLC, Ltd., 376 F. 3d 819, 823 (8th Cir. 2004) (“… the trustee may avoid the claim 
and recover the entirety of the property or value of the property “for the benefit of the estate.”  11 U.S.C. § 550(a).  
The trustee’s recovery is not limited to the value of the claim of the unsecured creditor(s) he identifies.”) 
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the portion of the FDCPA dealing with fraudulent transfers.  The definition appears 
in § 3304, and to a great extent parallels the California statute: 

(a) Debt Arising Before Transfer.—Except as provided in 
section 3307, a transfer made or obligation incurred by a debtor 
is fraudulent as to a debt to the United States which arises before 
the transfer is made or the obligation is incurred if— 

(1) 
(A) the debtor makes the transfer or incurs the 
obligation without receiving a reasonably equivalent 
value in exchange for the transfer or obligation; and 
(B) the debtor is insolvent at that time or the debtor 
becomes insolvent as a result of the transfer or 
obligation; or 

(2) 
(A) the transfer was made to an insider for an 
antecedent debt, the debtor was insolvent at the time; 
and 
(B) the insider had reasonable cause to believe that the 
debtor was insolvent. 

(b) Transfers Without Regard to Date of Judgment.— 
(1) Except as provided in section 3307, a transfer made or 
obligation incurred by a debtor is fraudulent as to a debt to 
the United States, whether such debt arises before or after the 
transfer is made or the obligation is incurred, if the debtor 
makes the transfer or incurs the obligation— 

(A) with actual intent to hinder, delay, or defraud a 
creditor; or 
(B) without receiving a reasonably equivalent value in 
exchange for the transfer or obligation if the debtor— 

(i) was engaged or was about to engage in a 
business or a transaction for which the 
remaining assets of the debtor were 
unreasonably small in relation to the business or 
transaction; or 
(ii) intended to incur, or believed or reasonably 
should have believed that he would incur, debts 
beyond his ability to pay as they became due. 
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(2) In determining actual intent under paragraph (1), 
consideration may be given, among other factors, to 
whether— 

(A) the transfer or obligation was to an insider; 
(B) the debtor retained possession or control of the 
property transferred after the transfer; 
(C) the transfer or obligation was disclosed or 
concealed; 
(D) before the transfer was made or obligation was 
incurred, the debtor had been sued or threatened with 
suit; 
(E) the transfer was of substantially all the debtor’s 
assets; 
(F) the debtor absconded; 
(G) the debtor removed or concealed assets; 
(H) the value of the consideration received by the 
debtor was reasonably equivalent to the value of the 
asset transferred or the amount of the obligation 
incurred; 
(I) the debtor was insolvent or became insolvent 
shortly after the transfer was made or the obligation 
was incurred; 
(J) the transfer occurred shortly before or shortly after 
a substantial debt was incurred; and 
(K) the debtor transferred the essential assets of the 
business to a lienor who transferred the assets to an 
insider of the debtor. 
 

Here the federal government can avoid the transfer “to the extent necessary to 
satisfy the debt to the United States.”  § 3306(a)(1). 

The relevant statute of limitations is six years after the transfer (28 U.S.C. § 
3306(b)(2)), “… or, if later, within 2 years after the transfer or obligation was or 
could reasonably have been discovered by the claimant.”  ((28 U.S.C. § 
3306(b)(1)). 

D. The IRS’s Statute Of Limitations 

Lord Vader The IRS has a ten-year statute of limitations that is the result of 
combining 26 U.S.C. § 6502(a)(1): 
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Where the assessment of any tax imposed by this title has been 
made within the period of limitation properly applicable 
thereto, such tax may be collected by levy or by a proceeding 
in court, but only if the levy is made or the proceeding begun— 
(1) within 10 years after the assessment of the tax … 
 

with 26 U.S.C. § 6502(a)(1)(A)(i): 
 
The amounts of the following liabilities shall, except as 
hereinafter in this section provided, be assessed, paid, and 
collected in the same manner and subject to the same provisions 
and limitations as in the case of the taxes with respect to which 
the liabilities were incurred:  The liability, at law or in equity, 
of a transferee of property — … of a taxpayer in the case of a 
tax imposed by subtitle A … 
 

See, e.g., In re Kipnis, 555 B.R. 877, 881 (Bankr. S.D. Fla. 2016) (emphasis 
added): 
 

Although the IRS must prove that a transfer is avoidable under 
the applicable state law, the limitations period for filing the 
avoidance action is governed by federal law. As described 
earlier, 26 U.S.C. § 6502(a)(1) provides the IRS with authority 
to collect taxes for ten year after the assessment. In turn, § 
6901(a) allows collection from transferees of the taxpayer 
“subject to the same limitations” applicable to collection from 
the taxpayer.  Therefore, under federal law, the IRS has ten 
years from the date of assessment to pursue an avoidance 
action. 
 

To keep those notes from becoming encyclopedic in length, for the rest of the 
discussion I will focus on the use of the UFVA and the Bankruptcy Code’s 
fraudulent transfer statute.  However, a trustee will not be so restrictive in 
analyzing your client’s case. 
 
II. Fraudulent Transfer In Bankruptcy 
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On an informal level we can say that the trustee, or debtor in possession in a 
Chapter 116, “‘step[s] into the shoes’ of existing creditors to assert their rights 
under ‘applicable law’” to avoid fraudulent transfers and recover the assets for the 
benefit of the bankruptcy estate.  In re CVAH, Inc., 570 B.R. 816, 820 (Bankr. D. 
Idaho 2017).  However, in actuality, things are a bit more complicated.  

There are two legal theories under which a trustee can avoid a fraudulent transfer.  

A.  Fraudulent Transfer Under The Bankruptcy Code 

The Bankruptcy Code also has two definitions of fraudulent transfer.  They are 
found in 11 U.S.C. § 548(a) and mirror the definitions found in the California 
statute.  However, there is an important difference:  The look back period is only 
two years rather than four, and it’s measured from the petition date rather than the 
date of filing the avoidance complaint.  Thus, if a trustee wants to use § 548 to 
avoid a fraudulent transfer, he7 can only go back two years from the petition date. 

The badges of fraud in the UVTA can be used to produce an illation of intent.  
Although there is no analogue in the Bankruptcy Code to the UVTA’s badges of 
fraud, there is case law that supplies these badges.   

Among the more common indices of fraudulent intent at the 
time of a transfer are (1) actual or threatened litigation against 
the debtor; (2) a purported transfer of all or substantially all of 
the debtor's property; (3) insolvency or other unmanageable 
indebtedness on the part of the debtor; (4) a special relationship 
between the debtor and the transferee; (5) retention by the 
debtor of the property involved in the transfer. 

In re Acequia, 34 F. 3d 800,806 (9th Cir. 1994). 

B Nonbankruptcy Law And The Bankruptcy Code 

The Bankruptcy Code provides another way for a trustee to avoid a fraudulent 
transfer:  By appealing to either the UVTA, or the FDCPA.  Under 11 U.S.C. § 
544, the Bankruptcy Code permits the trustee to step into the shoes of any of the 
debtor’s creditors, and avoid fraudulent transfers under the UVTA.  This increases 
the look-back period to four years under the UVTA, six years under the FDCPA, 
                                                           
6 For linguistic simplicity we’ll just use the term trustee. 
7 I’m looking at you, Wes Avery, which is why I’m using the masculine pronoun. 
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and ten years using the Internal Revenue Code.  Of course, this is predicated on the 
debtor having the right kind of creditor to trigger the application of § 544.  For 
example, the trustee can only use the Internal Revenue Code if the IRS is a 
creditor. 

On the one hand, subsection 544(a) permits the trustee to step into the shoes of a 
hypothetical creditor.  The phrase, “whether or not such creditor exists,” recurs in 
that subsection; viz.:  

(a) The trustee shall have, as of the commencement of the case, 
and without regard to any knowledge of the trustee or of any 
creditor, the rights and powers of, or may avoid any transfer of 
property of the debtor or any obligation incurred by the debtor 
that is voidable by— 

(1) a creditor that extends credit to the debtor at the time of 
the commencement of the case, and that obtains, at such time 
and with respect to such credit, a judicial lien on all property 
on which a creditor on a simple contract could have obtained 
such a judicial lien, whether or not such a creditor exists; 
(2) a creditor that extends credit to the debtor at the time of 
the commencement of the case, and obtains, at such time and 
with respect to such credit, an execution against the debtor 
that is returned unsatisfied at such time, whether or not such 
a creditor exists; or 
(3) a bona fide purchaser of real property, other than fixtures, 
from the debtor, against whom applicable law permits such 
transfer to be perfected, that obtains the status of a bona fide 
purchaser and has perfected such transfer at the time of the 
commencement of the case, whether or not such a purchaser 
exists. 
 

On the other hand, subsection 544(b)(1) permits the trustee to step into the shoes of 
an actual creditor: 

Except as provided in paragraph (2), the trustee may avoid any 
transfer of an interest of the debtor in property or any obligation 
incurred by the debtor that is voidable under applicable law by 
a creditor holding an unsecured claim that is allowable under 
section 502 of this title or that is not allowable only under 
section 502(e) of this title. 
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However, § 544(b)(2) excepts a transfer that was a qualifying charitable 
contribution. 

C. The Below Market Value Definition Of Fraudulent Transfer (Constructive 
Fraud) 

As previously stated, in the absence of a mind-melding Vulcan, it can sometimes 
be hard to establish intent — even when applying the UVTA’s eleven factors — 
especially if the transfer took place years ago.  Therefore, the various fraudulent 
transfer statutes have a second definition that avoids the problem of proving intent. 

1. The Bankruptcy Code’s Definition Of Fraudulent Transfer 

11 U.S.C. § 548(a)(1)(B) provides the Bankruptcy Code’s second definition.  
Under the Code, a transfer is fraudulent: 

if the debtor voluntarily or involuntarily — 
(i) received less than a reasonably equivalent value in exchange 
for such transfer or obligation; and 
(ii) 

(I) was insolvent on the date that such transfer was made or 
such obligation was incurred, or became insolvent as a result 
of such transfer or obligation; 
(II) was engaged in business or a transaction, or was about to 
engage in business or a transaction, for which any property 
remaining with the debtor was an unreasonably small capital; 
(III) intended to incur, or believed that the debtor would 
incur, debts that would be beyond the debtor’s ability to pay 
as such debts matured; or 
(IV) made such transfer to or for the benefit of an insider, or 
incurred such obligation to or for the benefit of an insider, 
under an employment contract and not in the ordinary course 
of business. 
 

The first part of this definition captures the problem of Horace’s sale of his home 
to his brother, Brutus, for below market value.  Therefore, battles over this first 
part of the definition focus on the fair market value of the asset. 

The second part of the definition must be coupled with the first part (note the 
conjunction “and”); but the second part itself is disjunctive (note the “or” at the 
end of (III)), meaning that only one of the four factors must be satisfied.  The first 
three of these factors focus on the debtor’s impecuniousness as a result of the 
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transfer:  (I) the debtor is rendered insolvent, (II) the debtor’s business is rendered 
insolvent, and (III) the debtor doesn’t have the resources to pay the debt incurred. 

The fourth factor addresses transfers to insiders (see 11 U.S.C. § 101(31) for the 
Bankruptcy Code’s definition of “insider”.):  The presumption is that such 
transfers are fraudulent.  For practical purposes at trial, once any one of the first 
three factors have been shown, it almost automatically follows that the other two 
factors are also present. 

I have had potential clients express great umbrage when told that they cannot 
transfer assets to their children, asserting that it is no one’s business what they do 
with their own property.  My response is that if they have no debts they have Carte 
Blanche to do whatever they wish with their property (within legal limits, of course 
— growing opium poppies on the roof top is beyond those limits), but if they have 
creditors who expect to be paid, they no longer have that freedom. 

The case law contains a fairly extensive exploration of what constitutes 
“reasonably equivalent value.”  Some examples:  BFP v. Resolution Trust Corp., 
114 S. Ct. 1757 (1994) (foreclosure sale price conclusively establishes reasonably 
equivalent value); Batlan v. Bledsoe (In re Bledsoe), 569 F.3d 1106 (9th Cir. 2009) 
(transfer in regularly conducted divorce trial that ends in judgment establishes 
reasonably equivalent value); Randy v. Edison Worldwide Capital (In re Randy), 
189 B.R. 425, 438-39 (Bankr. N.D. Ill. 1995) (Because illegal services premised on 
illegal contracts, broker services provided in furtherance of a Ponzi scheme do not 
provide reasonably equivalent value). 

As for the definition’s insolvency factors, a criminal enterprise such as a Ponzi 
scheme is presumed to be insolvent at its inception.  See In re Lake States 
Commodities, Inc., 272 B.R. 233, 242 (Bankr. N.D. Ill. 2002) (“The cases 
generally concur that if a Ponzi scheme is proven, then the debtor is presumed 
insolvent from the time of its inception.”).  Therefore, any payouts by the Ponzi 
scheme to the early investors are avoidable fraudulent transfers. 

2. The UVTA’s Definition 

California’s UVTA provides: 

A transfer made or obligation incurred by a debtor is fraudulent 
as to a creditor, whether the creditor’s claim arose before or 
after the transfer was made or the obligation was incurred, if the 
debtor made the transfer or incurred the obligation as follows: 
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… Without receiving a reasonably equivalent value in exchange 
for the transfer or obligation, and the debtor either: 

(A) Was engaged or was about to engage in a business or a 
transaction for which the remaining assets of the debtor were 
unreasonably small in relation to the business or transaction. 
(B) Intended to incur, or believed or reasonably should have 
believed that he or she would incur, debts beyond his or her 
ability to pay as they became due. 

 
Cal. Civ. Code § 3439.04(a)(2) 

This second definition has similar wording to the Bankruptcy Code’s second 
definition, but it does not include either insolvency as a consequence of the transfer, 
or transfer to an insider.  (The insider factor shows up as the first of the eleven factors 
associated with the first UVTA definition.)  Thus, it is easier to characterize a transfer 
as fraudulent under the Bankruptcy Code, but the Bankruptcy Code only includes 
transfers made after the incurrence of the debt.  Therefore, a trustee seeking to avoid 
a fraudulent transfer must weigh the choice of statute to be used against the facts of 
the case. 

And in the absence of a real creditor — not merely a hypothetical one — into whose 
shoes the trustee can step, only the Bankruptcy Code’s definition is available. 

The UVTA has yet another definition that is very similar to this second definition, but 
with one key difference:  The transfer must have been made after the incurrence of 
the debt (with emphasis added): 

A transfer made or obligation incurred by a debtor is fraudulent 
as to a creditor whose claim arose before the transfer was 
made or the obligation was incurred if the debtor made the 
transfer or incurred the obligation without receiving a 
reasonably equivalent value in exchange for the transfer or 
obligation and the debtor was insolvent at that time or the debtor 
became insolvent as a result of the transfer or obligation. 
 

Cal. Civ. Code § 3439.05. 

This final definition includes insolvency as a result of the transfer, but does not 
take into consideration whether the recipient was an insider, or whether the debtor 
had an insolvent business, or was unable to pay the obligation. 
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As with § 3439.04(a)(2), if a trustee uses § 3439.05, there must be an actual 
creditor holding an allowable unsecured claim.  However, a trustee can initiate an 
avoidance adversary proceeding and survive a motion to dismiss under Fed. R. 
Civ. Proc. 12(b)(6) without an actual creditor, but must eventually have an actual 
creditor to survive a motion for summary judgment.  In other words, a trustee can 
start the action while searching for a creditor holding an allowable unsecured 
claim. 

Notice that 11 U.S.C. § 544(b)(1) requires an actual creditor holding an allowable 
unsecured claim.  If all of the creditors in the case are fully secured, the trustee 
cannot use § 544(b)(1) to appeal to nonbankruptcy law. 

There are two main reasons fraudulent conveyances are significant in bankruptcy:  
(1) the trustee can avoid them, and (2) the Court can deny the debtor a discharge. 

III. Avoiding Fraudulent Conveyances 

A. The Power To Avoid 

The Bankruptcy Code’s fraudulent transfer avoidance power is found in the 
beginning of 11 U.S.C. § 548(a):  “… the trustee may avoid any transfer … of an 
interest of the debtor in property …” and in 11 U.S.C. § 548(b): 

The trustee of a partnership debtor may avoid any transfer of an 
interest of the debtor in property, or any obligation incurred by 
the debtor, that was made or incurred on or within 2 years 
before the date of the filing of the petition, to a general partner 
in the debtor, if the debtor was insolvent on the date such 
transfer was made or such obligation was incurred, or became 
insolvent as a result of such transfer or obligation. 
 

The first avoidance passage — from § 548(a) — is quite general and encompasses 
any sort of fraudulent conveyance, whether or not the debtor was insolvent.  The 
second provision is much more narrowly tailored, and applies only to a debtor that 
is a partnership that was insolvent at the time of transfer, or immediately after the 
transfer. 

The trustee will learn of the transfer because the debtor is required to report it in 
item 10 of the Statement of Financial Affairs.  However, even if the debtor fails to 
report the transfer in the Statement of Financial Affairs, the trustee has other ways 
of finding out.  Here are a few ways trustees discover transfers: 
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1. Pre 341(a) Preparation By The Trustee’s Asset Clerk. 

• Schedules, Statement of Affairs, Proofs of Claim. 
• Lexis/Nexus background check. 
• Social media check. 
• Realist check of all known addresses of the debtor (see 

https://www.corelogic.com/products/realist.aspx). 
• Angry ex-spouses and other creditors. 
• Bank Statements and tax returns8. 
• Failure to file schedules or attend the meeting of creditors. 

2.  Meeting of Creditors. 

• Questionnaire. 
• Debtor’s Testimony. 

Failure to report the transfer is perjury, which can be redeemed for free room and 
board at the federal government’s expense.9  Who says there no such thing as a 
free lunch? 

The vehicle for avoiding a fraudulent transfer is an adversary proceeding pursuant 
to Fed. R. Bankr. Proc. 7001(1) (emphasis added):  

The following are adversary proceedings: a proceeding to 
recover money or property, other than a proceeding to compel 
the debtor to deliver property to the trustee, or a proceeding 
under §554(b) or §725 of the Code, Rule 2017, or Rule 6002. 
 

An adversary proceeding is a full-blown lawsuit, so it’s a big deal. 

B. Valuation of the asset transferred. 

Of course, a trustee isn’t going to waste time avoiding a transfer if the asset is not 
worth the effort, and may simply abandon the property under 11 U.S.C. § 554.  
Thus a trustee needs an accurate valuation of the asset.  If the asset is real estate, 
the trustee will use: 

                                                           
8 If Schedule A of the 1040 lists a mortgage interest deduction, and the debtor has not listed real property in 
Schedule A/B, nor listed a transfer of real property in the Statement of Financial Affairs, the debtor better have a 
very good explanation for the lacuna. 
9 I have never been in a penitentiary — I’ve never taken a criminal case.  However, I have had bankruptcy clients 
who had spent years in penitentiaries prior to becoming my clients.  They have assured me that the food is better in 
federal penitentiaries. 
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• Google aerial and curbside photos. 
• Realist and Zillow/Redfin. 
• Broker’s opinion of value / walkthrough. 
• Debtor’s appraisal. 
• Debtor’s social security number and driver’s license to obtain a title report. 

C. The Reason For Fraudulent Transfer Avoidance In Bankruptcy 

Why does the Bankruptcy Code provide for the avoidance of fraudulent transfers?  
When a debtor files a bankruptcy petition, an estate is created that consists of all of 
the debtor’s assets (except those the debtor can exempt).  In theory, the debtor 
ceases to be liable for those debts (this ultimately happens when the debtor 
receives a discharge, though some types of debts may not be dischargeable), and 
the debtor’s debts become claims against the estate.  The estate is the pot from 
which creditors are to be repaid.  A fraudulent transfer diminishes that pot. 

D. Look-Back Periods 

The Bankruptcy Code’s look-back period for most fraudulent transfer avoidance is 
two years from the petition date, with no time extensions10 (with emphasis added): 

The trustee may avoid any transfer (including any transfer to or 
for the benefit of an insider under an employment contract) of 
an interest of the debtor in property, or any obligation 
(including any obligation to or for the benefit of an insider 
under an employment contract) incurred by the debtor, that was 
made or incurred on or within 2 years before the date of the 
filing of the petition ... 
 

11 U.S.C. § 548(a). 

California’s UVTA look-back period is four years, with additional time under 
certain circumstances, but never more than seven years: 

                                                           
10 But see § 546(a):  An action or proceeding under section 544, 545, 547, 548, or 553 of this title may not be 
commenced after the earlier of— 
(1) the later of— 

(A) 2 years after the entry of the order for relief; or 
(B) 1 year after the appointment or election of the first trustee under section 702, 1104, 1163, 1202, or 1302 
of this title if such appointment or such election occurs before the expiration of the period specified in 
subparagraph (A); or 

(2) the time the case is closed or dismissed. 
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A cause of action with respect to a fraudulent transfer or 
obligation under this chapter is extinguished unless action is 
brought pursuant to subdivision (a) of Section 3439.07 or levy 
made as provided in subdivision (b) or (c) of Section 3439.07: 
(a) Under paragraph (1) of subdivision (a) of Section 3439.04, 
within four years after the transfer was made or the obligation 
was incurred or, if later, within one year after the transfer or 
obligation was or could reasonably have been discovered by the 
claimant. (b) Under paragraph (2) of subdivision (a) of Section 
3439.04 or Section 3439.05, within four years after the transfer 
was made or the obligation was incurred. (c) Notwithstanding 
any other provision of law, a cause of action with respect to a 
fraudulent transfer or obligation is extinguished if no action is 
brought or levy made within seven years after the transfer was 
made or the obligation was incurred. 
 

Cal. Civ. Code § 3439.09. 

The transfer could have been discovered if it was properly recorded with the 
appropriate government authority (e.g., the County Recorder’s Office where real 
property transfers are recorded), thus putting the world on constructive notice. 

Fun Fact With Which To Frighten Your Clients 

According to the Ninth Circuit Bankruptcy Appellate Panel, the bankruptcy 
trustee’s seven-year window is measured as of the petition date rather than the date 
of the filing of the complaint. 

“Cal. Civ. Code § 3439.09(c)’s seven-year statute of repose does not bar a claim 
under § 544(b) and Cal. Civ. Code § 3439.04 so long as the claim arose less than 
seven years before the debtor’s bankruptcy filing.”  In re Ezra, 537 B.R. 924 (B.A. 
P, 9th Cir. 2015). 

This is in contradistinction to a creditor filing an avoidance action outside of the 
bankruptcy context, where the seven-year window is measured as of the date of 
filing the avoidance complaint. 

Thus, the trustee has a much longer look-back period when appealing to the 
UVTA, or the FDCPA, or the Internal Revenue Code when avoiding a fraudulent 
transfer.  However, the only way the trustee can use these nonbankruptcy statutes 
is by appealing to 11 U.S.C. § 544(b)(1) to step into the shoes of an actual 
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unsecured creditor who could do the avoidance.  Therefore, if no such creditor 
exists, these nonbankruptcy statutes are unavailable, and the trustee can only use 
11 U.S.C. § 548. 

Subsection 544(b)(1)’s focus on an actual creditor is a stronger requirement than 
that found in 11 U.S.C. § 544(a), where the trustee can initiate an avoidance action 
by stepping into the shoes of a hypothetical creditor, even if no real creditor exists 
that could prosecute the action.  Unfortunately for the trustee, § 544(a) does not 
involve avoiding a fraudulent transfer, and focuses instead on avoiding a judicial 
lien, a nulla bona return (i.e., the return of an unsuccessful writ of execution), and 
a lien that can be avoided by a bona fide purchaser of real property. 

You may have noticed that I said that the Bankruptcy Code’s look-back period for 
most fraudulent transfer avoidance actions is two years.  Does that mean that the 
Code has other look-back periods?  Yes, for the special case of a transfer to a self-
settled trust or other similar vehicle (with emphasis added): 

(1) In addition to any transfer that the trustee may otherwise 
avoid, the trustee may avoid any transfer of an interest of the 
debtor in property that was made on or within 10 years before 
the date of the filing of the petition, if — 

(A) such transfer was made to a self-settled trust or similar 
device; 
(B) such transfer was by the debtor; 
(C) the debtor is a beneficiary of such trust or similar device; 
and 
(D) the debtor made such transfer with actual intent to hinder, 
delay, or defraud any entity to which the debtor was or 
became, on or after the date that such transfer was made, 
indebted. 

(2) For the purposes of this subsection, a transfer includes a 
transfer made in anticipation of any money judgment, 
settlement, civil penalty, equitable order, or criminal fine 
incurred by, or which the debtor believed would be incurred by 
— 

(A) any violation of the securities laws (as defined in section 
3(a)(47) of the Securities Exchange Act of 1934 (15 U.S.C. 
78c (a)(47))), any State securities laws, or any regulation or 
order issued under Federal securities laws or State securities 
laws; or 
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(B) fraud, deceit, or manipulation in a fiduciary capacity or 
in connection with the purchase or sale of any security 
registered under section 12 or 15(d) of the Securities 
Exchange Act of 1934 (15 U.S.C. 78l and 78o (d)) or under 
section 6 of the Securities Act of 1933 (15 U.S.C. 77f). 
 

11 U.S.C. § 548(e). 

What then is a self-settled trust?  A self-settled trust is a trust in which the settlor is 
also the person who is to receive the benefits from the trust.  If the 
settlor/beneficiary is the debtor, then the trust becomes part of the bankruptcy 
estate when the debtor files because the trust is an asset of the debtor.  This is quite 
different from the situation where the debtor is the trustee for someone else’s trust.  
Then the corpus of the trust belongs to the beneficiary rather than the debtor. 

If the debtor transferred anything into the self-settled trust during the ten years 
prior to filing, the transfer is fraudulent and therefore avoidable.  See, e.g., In re 
Cutter, 398 B.R. 6, 21 (B.A.P. 9th Cir. 2008) (quoting Nelson v. California Trust 
Co., 33 Cal.2d 501, 202 P.2d 1021 (Cal.1949):  “It is against public policy to 
permit a man to tie up his property in such a way that he can enjoy it but prevent 
his creditors from reaching it, and where the settlor makes himself a beneficiary of 
a trust any restraints in the instrument on the involuntary alienation of his interest 
are invalid and ineffective.”)  Therefore, while the creation of a non-self-settled 
trust can, under certain circumstances shield assets, depositing assets into a self-
settled trust will not. 

E. The Timing Of The Transfer 

In order to determine whether the trustee can avoid a transfer as fraudulent, it is 
essential that the Court determine when the transfer took place.  If it was before the 
look-back period, the trustee cannot avoid the transfer.  Subsection 548(d)(1) 
provides: 

For the purposes of this section, a transfer is made when such 
transfer is so perfected that a bona fide purchaser from the 
debtor against whom applicable law permits such transfer to be 
perfected cannot acquire an interest in the property transferred 
that is superior to the interest in such property of the transferee, 
but if such transfer is not so perfected before the 
commencement of the case, such transfer is made immediately 
before the date of the filing of the petition. 
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The triggering event then is typically when the transfer was recorded.  This also 
comports with the way California courts interpret the timing of transfer under the 
UVTA.  See, e.g., Fujifilm Corp. v. Yang, 223 Cal. App. 4th 326 (Cal. App. 2014) 
(fraudulent transfer occurred when quitclaim deed was recorded, rather than when 
the deed was delivered). 

IV. Denial Of Discharge And The Loss Of Assets 

A. Denial of Discharge 

A Chapter 7 discharge is not be available to a debtor who engages in prepetition 
fraudulent transfers during the one-year prepetition period: 

The court shall grant the debtor a discharge, unless — ... the 
debtor, with intent to hinder, delay, or defraud a creditor or an 
officer of the estate charged with custody of property under this 
title, has transferred, ... or has permitted to be transferred, 
removed, destroyed ... — ... property of the debtor, within one 
year before the date of the filing of the petition ... 

11 U.S.C. § 727(a)(2)(A). 

And a Chapter 11 discharge may not be available to an individual debtor who 
engages in such prepetition fraudulent transfers because of 11 U.S.C. § 
1141(d)(3)(C). 

And, of course, the trustee can avoid the transfers and seize the assets. 

Furthermore, once the debtor has transferred the asset, it no longer belongs to the 
debtor, and cannot be exempted by the debtor. 

Therefore, the transfers should be reversed prior to filing for bankruptcy 
protection.  Of course, if the debtor fully discloses the transfers in the bankruptcy 
papers, then the intent requirement in the first definition of fraudulent transfer 
might be overcome. 

B. Denial of Exemptions 

A debtor cannot expect to exempt assets that are fraudulently transferred because 
under 11 U.S.C. § 522(g) a debtor is only permitted to exempt any property 
recovered by a trustee to the extent that the property was not concealed and the 
debtor did not voluntarily transfer the asset.  Hitt v. Glass (In re Glass) 164 B.R. 
759, 761 (9th Cir. BAP 1994).  Accordingly, once a debtor has fraudulently 
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transferred an asset, and the trustee has commenced an avoidance action, the 
debtor loses the ability to exempt the asset. 

IMPORTANT PREBANKRUPTCY PLANNING TIP 

Prevent The Loss Of Assets 

I have had clients who have transferred assets prior to retaining my services.  For 
example, I had an elderly man (and now some people think that I am an elderly 
man — ouch!) who transferred his mobile home to his son a few months before 
meeting with me.  He continued to live in the home.  If we had filed his papers 
without taking any action on the home, the Chapter 7 Trustee would have seized 
the home from the man’s son and my client would have been out on the streets.  
Worse still, since the home was no longer in my client’s name, he would have been 
unable to exempt any of the equity in the home.  Therefore, I had him reverse the 
transfer:  His son reconveyed the house back to him prior to filing bankruptcy 
papers.  Then he was able to exempt all of the equity in the home and thus keep the 
home. 

Preserve The Right To Discharge 

As we have seen, fraudulent transfers can render a debtor ineligible for discharge.  
Therefore, undoing the transfers may be crucial to preserving the right of the debtor 
to a discharge.  Undoing prepetition fraudulent transfers prior to filing is a perfectly 
legitimate form of prebankruptcy planning that has been accepted by the Ninth 
Circuit Court of Appeals.  See In re Adeeb, 787 F.2d 1339, 1346 (9th Cir. 1986): 

We therefore hold that a debtor who has disclosed his previous 
transfers to his creditors and is making a good faith effort to 
recover the property transferred at the time an involuntary 
bankruptcy petition is filed is entitled to a discharge of his debts 
if he is otherwise qualified.  We emphasize that the debtor must 
be making a good faith effort to recover the property prior to 
the filing of the involuntary petition, and he must actually 
recover the property within a reasonable time after the filing of 
the involuntary petition.  A debtor’s failure to establish these 
conditions would justify relief under section 727(a)(2)(A). 
 

In sum, as a bankruptcy attorney you must ask your clients about any transfers of 
assets, and take corrective prepetition action to avoid postpetition problems. 
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However, even prepetition planning has its limits.  This is vividly illustrated in the 
case, In re Beverly, 374 B.R. 221 (B.A.P. 9th Cir. 2007), aff’d, 551 F. 3d 1092 (9th 
Cir. 2008).  The Court began its opinion with the following introduction: 

The bankruptcy planning dispute presented in these related 
appeals requires us to transit waters made turbulent by cross-
currents of exemptions, fraudulent transfer, denial of discharge, 
and divorce.  We publish to dispel the myth that the toleration 
of bankruptcy planning for some purposes insulates such 
planning from all adverse consequences — it does not. 
 

In re Beverly, 374 B.R. at 226. 

The debtor in Beverly was an attorney who was facing a large malpractice 
judgment at the same time he was going through a divorce.  He and his soon-to-be 
ex-wife agreed to a marital settlement agreement that conferred on him over 
$1,000,000 in exempt retirement funds, and on his nonfiling spouse about the same 
value in nonexempt assets.  The debtor then filed for Chapter 7 relief anticipating 
that he would keep all of his assets by exempting them.  The Bankruptcy Appellate 
Panel (“BAP”) held that the transfer of the nonexempt assets to the ex-wife was a 
fraudulent conveyance, and permitted the Chapter 7 Trustee to seize them.  It also 
held that the debtor be denied his Chapter 7 discharge. 

Beverly should serve as a tocsin against greed.  Although the BAP didn’t explicitly 
state this, it is quite reasonable to conclude that if the debtor had received 50% of 
the exempt assets and 50% of the nonexempt assets, with his ex-wife being 
similarly compensated, the BAP would not have ruled as it did.  As the BAP put it: 

... there is a principle of “too much.”  In classical terms, it is the 
Sword of Damocles.  In the agrarian terms used by the Fifth 
Circuit affirming the denial of a discharge, “when a pig 
becomes a hog it is slaughtered.” 

Id. at 245. 

Interestingly, the Beverly debtor did the transfer through a marital settlement 
agreement (an “MSA”).  In Mejia v. Reed, 3 Cal.Rptr.3d 390, 393 (Cal. 2003) the 
California Supreme Court held:  “We conclude that the Court of Appeal in this 
case correctly held that the provisions of the UFTA [later renamed the UVTA] 
apply to marital settlement agreements.” 
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But what if the transfer had been accomplished through a judgment entered after a 
trial in the family court? 

According to the Ninth Circuit Court of Appeals, “[A] dissolution judgment that 
follows from a regularly conducted, contested divorce proceeding conclusively 
establishes ‘reasonably equivalent value’ under 11 U.S.C. § 548(a)(1)(B) in the 
absence of fraud, collusion, or violation of state law.”  In re Bledsoe, 569 F. 3d 
1106, 1108 (9th Cir. 2009) (emphasis added). 

Thus, in the absence of fraud it behooves a debtor to get a judgment after a trial in 
family court, rather than an MSA, because an MSA is subject to avoidance as a 
fraudulent transfer. 

V.  Defenses To Fraudulent Conveyance Avoidance 

Aside from the problem of collectability — after all, the recipient of the fraudulent 
transfer may be an impecunious, judgment-proof person — the trustee may face an 
insurmountable impediment to a fraudulent transfer avoidance action if the 
transferee successfully applies one or more of the defenses provided in the 
Bankruptcy Code. 

A. The Charitable Donation Defense 

The first defense to an avoidance action is found in § 548(a)(2): 

A transfer of a charitable contribution to a qualified religious or 
charitable entity or organization shall not be considered to be a 
transfer covered under paragraph (1)(B) in any case in which 
— 

(A) the amount of that contribution does not exceed 15 
percent of the gross annual income of the debtor for the year 
in which the transfer of the contribution is made; or 
(B) the contribution made by a debtor exceeded the 
percentage amount of gross annual income specified in 
subparagraph (A), if the transfer was consistent with the 
practices of the debtor in making charitable contributions. 

 
Thus, the debtor who regular tithes will not hear that the trustee has filed an 
avoidance action against the church, provided that either the amount tithed is less 
than 15% of the debtor’s gross income, or if more, then at the level the debtor 
consistently makes donations.  In my practice, this comes up most frequently with 
Mormon clients who are required to contribute at least ten percent of their incomes 
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to the church to remain in good standing.  Not being a Mormon myself, I am 
basing this assertion on the sense I have gotten from my Mormon clients, and from 
the text at http://mormon.org/faq/church-tithing.  If you are a Mormon and have a 
different perspective, I mean no offense and have no axe to grind.  In any event, § 
548(a)(2) insulates the church from fraudulent transfer avoidance actions. 

The types of contributions covered by this defense are just what you might expect, 
and are listed in §§ 548(d)(3) and (4): 

(3) In this section, the term “charitable contribution” means a 
charitable contribution, as that term is defined in section 170(c) 
of the Internal Revenue Code of 1986, if that contribution — 

(A) is made by a natural person11; and 
(B) consists of — 

(i) a financial instrument (as that term is defined in 
section 731(c)(2)(C) of the Internal Revenue Code of 
1986); or 
(ii) cash. 

(4) In this section, the term “qualified religious or charitable 
entity or organization” means — 

(A) an entity described in section 170(c)(1) of the Internal 
Revenue Code of 1986; or 
(B) an entity or organization described in section 170(c)(2) 
of the Internal Revenue Code of 1986. 

 
This means that only legitimate charities qualify for the defense.  “Charities” such 
as the American Society for the Elimination of the Cuticle will not qualify.  And 
remember, it’s the recipient of the transfer, not the debtor, who must mount the 
defense. 

B. The Good Faith For Value Transferee Defense 

Subsection 548(c) has a special defense for certain good faith transferees: 

Except to the extent that a transfer or obligation voidable under 
this section is voidable under section 544, 545, or 547 of this 
title, a transferee or obligee of such a transfer or obligation that 
takes for value and in good faith has a lien on or may retain any 
interest transferred or may enforce any obligation incurred, as 

                                                           
11 I have met some quite unnatural persons, but they were still — allegedly — human, and could satisfy this 
condition. 
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the case may be, to the extent that such transferee or obligee 
gave value to the debtor in exchange for such transfer or 
obligation. 
 

There are three key elements to this defense. 

First, if part of the transfer could be avoided under any of sections 544 (this 
happens when the trustee steps into the shoes of either a hypothetical creditor, or 
an actual creditor), 545 (this happens when the trustee avoids certain statutory 
liens), or 547 (this happens when the trustee avoids preferences), then to that extent 
the defense is not available. 

Second, the transfer must have been for value.  This is defined in § 548(d)(2)(A) 
as:  “… property, or satisfaction or securing of a present or antecedent debt of the 
debtor, but does not include an unperformed promise to furnish support to the 
debtor or to a relative of the debtor.” 

Third, the transferee must have acted in good faith. 

The good faith prong has been the focus of much litigation because it is crucial: 

Even if the transferee gave reasonably equivalent value in 
exchange for the transfer avoided on either of the alternate 
theories, the transferee may not recover such value if the 
exchange was not in good faith because good faith is 
“indispensable” for the transferee who would recover any value 
given pursuant to 11 U.S.C. § 548(c). 
 

In re Agricultural Research and Technology Group, 916 F. 2d 528, 535 (9th Cir. 
1990). 

The party asserting the defense has the burden of establishing good faith.  Id.  I 
apologize for the extended quote you’re about to read, but it contains a very good 
summary of the way courts have attempted to apply the good faith prong.  The 
writing mavens tell us that readers do not read extended quotes, so they should be 
avoided.  But if you’ve read this far, I must assume that you’re actually interested 
in understanding the idea. 

The Code does not define “good faith.”  Courts, however, have 
defined it in various ways.  Compare, e.g., Gilmer v. Woodson 
(In re Decker), 332 F.2d 541, 547 (4th Cir. 1964) (good faith 
not lacking “unless the transferee knowingly participated in the 
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debtor-transferor’s purpose to defeat other creditors or lacked 
good faith in valuing the property exchanged”), with In re 
Windor Indus., Inc., 459 F. Supp. 270, 279 (N.D. Tex. 1978) 
(good faith under former 11 U.S.C. § 107 “is not present where 
the transferee at the time of the transaction had knowledge of 
facts sufficient to put him on inquiry as to the insolvency or 
possible insolvency of the debtor”). . .   see also Seligson v. New 
York Produce Exch., 394 F. Supp. 125, 133 (S.D.N.Y.1975) (“if 
the transferee had knowledge of the unfavorable financial 
condition of the transferor at the time of the transfer, it could 
not meet the good faith requirement” of former 11 U.S.C. § 
107(d)(2)); Consumers Credit Union v. Widett (In re Health 
Gourmet, Inc.), 29 B.R. 673, 677 (Bankr. D. Mass.1983) 
(transferee’s knowledge of the debtor’s insolvency “is 
equivalent to lack of good faith” under § 548(c)).  “Indeed, the 
presence of any circumstance placing the transferee on inquiry 
as to the financial condition of the transferor may be a 
contributing factor in depriving the former of any claim to good 
faith unless investigation actually disclosed no reason to 
suspect financial embarrassment.” . . . The test is whether the 
transaction in question bears the earmarks of an arm’s length 
bargain. 
 

In re Independent Clearing House Co., 77 B.R. 843, 861-62 (D. Utah 1987). 

In sum, an entity seeking to assert a § 548(c) defense will undoubtedly have to 
prove it engaged in due diligence prior to the transaction if it is to succeed in 
establishing the good faith prong. 

C. The Defenses Of § 546 

A final set of defenses is found in 11 U.S.C. § 546.  Most of the defenses in § 546 
are arcane, and unlikely to arise in all but a very few cases.  Therefore, I will 
restrict my discussion to § 546(a), which puts time limits on when an avoidance 
action can be initiated: 

An action or proceeding under section 544, 545, 547, 548, or 
553 of this title may not be commenced after the earlier of — 

(1) the later of — 
(A) 2 years after the entry of the order for relief; or 
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(B) 1 year after the appointment or election of the first 
trustee under section 702, 1104, 1163, 1202, or 1302 
of this title if such appointment or such election occurs 
before the expiration of the period specified in 
subparagraph (A); or 

(2) the time the case is closed or dismissed. 
 

Think of this as another statute of limitations.  Therefore, if the trustee is dilatory, 
the transferee can use this torpor as a defense. 

D. Transfer Of Exemptible Property 

If the debtor transferred property that was exemptible prior to the transfer, was the 
transfer fraudulent?  The answer to this question depends on where in the country 
you practice. 

On the one hand, the Court in Tavenner v. Smoot, 257 F. 3d 401 (4th Cir. 2001) 
answered in the affirmative because exemptible property is not the same as exempt 
property.  Unless the debtor actually exempts the property it is not exempt.  Thus, 
while the debtor can exempt wages garnished prepetition using § 522(g), and then 
recover them using § 522(h), an essential element is the actual exempting. 

On the other hand, the Court in In re Treiber, 92 B.R. 930 (Bankr. N.D. Okla. 
1988) followed the so-called “no harm, no foul” approach, holding that the trustee 
cannot avoid the transfer because, absent the transfer, creditors could not have 
reached the property, and thus the transfer did not harm them in any way. 

The Tavenner Court’s approach is the majority one, and makes more sense if the 
debtor voluntarily transferred an asset prepetition.  Indeed, the Bankruptcy 
Appellate Panel for the Ninth Circuit followed it in In re Pringle, 495 B.R. 447 
(B.A.P. 9th Cir. 2013), rather than use the Treiber Court’s approach.  The 
Tavenner approach is the better one because once the debtor transfers an asset, the 
asset no longer belongs to the debtor to exempt.  11 U.S.C. § 522(g) appears to 
have been added to cover the case where an asset of the debtor was involuntarily 
transferred, such as with a wage garnishment. 

But what about a foreclosure sale?  That is typically an involuntary transfer of the 
debtor’s asset.  Suppose the debtor had presale equity that was exemptible.  Could 
the transfer be avoided by the debtor?  Unless unusual facts are present, the answer 
is probably, no.  And even if such avoidance was possible, the victory would be 
pyrrhic because the creditor would undoubtedly seek relief from the automatic stay 
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and then conduct another sale.  After all, success in prosecuting the avoidance 
action would not cure the mortgage default.  And finally, according to the Supreme 
Court’s holding BFP v. Resolution Trust Corp., 114 S. Ct. 1757 (1994), the sale of 
the property in a regularly conducted foreclosure sale conclusively establishes 
reasonably equivalent value.  See also In re Tracht Gut, LLC, 503 B.R. 804 
(B.A.P. 9th Cir. 2014) (properly conducted sale of tax-defaulted real property 
establishes reasonably equivalent value as a matter of UVTA law). 
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v. 
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AND 550 

  
TRIAL:  

  
Date: December 15, 2015 

  Time: 9:00 a.m. 

  Location: Ctrm. 1568 

Roybal Federal Building 

255 East Temple Street 

Los Angeles, CA 90012 
  

I. Introduction 
 Trial in this fraudulent transfer action took place on December 15, 2015.

1
 The Court ordered 

the parties to file closing briefs by February 5, 2015. Plaintiff, the Chapter 7 Trustee, filed a 

closing brief on February 4. Defendant, represented by David Lally, did not file a closing brief 

by the February 5, 2015 deadline. Instead, on February 9, 2016, Mr. Lally filed a motion to 

withdraw as Defendant’s counsel based on Defendant’s failure to pay Mr. Lally’s outstanding 

                                                           
1
 A transcript of the trial proceedings is available as docket entry 64 and is cited as “Tr.” 
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fees. See generally Notice of Motion and Motion to Withdraw as Defendant’s Attorney of 

Record (“Motion to Withdraw”) [Doc. No. 65]. On February 20, Mr. Lally withdrew the Motion 

to Withdraw, but still has not filed a closing brief. Doc. No. 66.  

 The Court finds that a closing brief from Defendant is not necessary for the Court to render a 

decision. The matter has been sufficiently briefed by trial briefs submitted by both Plaintiff and 

Defendant, and by Plaintiff’s closing brief. This Memorandum of Decision constitutes the 

Court’s findings of fact and conclusions of law pursuant to Civil Rule 52, made applicable to 

these proceedings by Bankruptcy Rule 7052.
2
   

 For the reasons set forth below, the Court finds that Plaintiff is entitled to a judgment that 

Defendant’s prepetition transfer of certain real property was actually and constructively 

fraudulent under §544, actually fraudulent under §548(a)(1)(A), and constructively fraudulent 

under §548(a)(1)(B). Plaintiff is entitled to recovery of the avoided transfer under §550.  

 

II. Facts 
 Insalata Florencia, the Defendant in this action, is the long-term live-in girlfriend of Debtor 

Pablu Javier Aspiazu. Defendant and Debtor are not officially married, but Defendant considers 

Debtor to be her husband. Tr. 7:8–11 (testimony of Defendant). Defendant has lived with the 

Debtor since 2007, and Debtor and Defendant have a daughter. Id. (testimony of Defendant). 

Debtor, Defendant, and their daughter currently live at 18951 Damasco Street, West Covina, CA 

91792 (“Property”).  

 On September 26, 2014, Debtor filed a voluntary Chapter 7 petition. Doc. No. 1, main 

bankruptcy case. On January 4, 2013, Discover Bank obtained a judgment against the Debtor in 

the amount of $5,383.86. Ex. 24; Tr. at 52:20–53:7. Twelve days later, on January 16, 2013, 

Debtor executed (but did not record) a quitclaim deed transferring the Property to Defendant. 

Pretrial Stip. [Doc. No. 22] at ¶¶A.13 and A.27.
3
 On February 19, 2013, Discover Bank recorded 

an abstract of judgment against the Property. Id. at ¶A.26. On March 6, 2013, Debtor recorded 

the quitclaim deed that transferred the Property to Defendant. Id. at ¶A.27. In a declaration filed 

in support of the Debtor’s opposition to the Chapter 7 Trustee’s objection to the Debtor’s 

homestead exemption, Debtor stated that his reason for recording the quitclaim deed was the 

following: “I did not expect Discover Bank to record a lien against the Property because I 

believed I had settled the underlying debt with them in approximately 2007. The conveyance of 

the Property to my fiancée was in response to the unexpected recording of Discover Bank’s 

abstract of judgment.” Debtor’s Declaration in Support of Opposition to Trustee’s Objection to 

Debtor’s Claim of Exemption at ¶5 (“Debtor’s Declaration”) [Doc. No. 26, main bankruptcy 

case]. 

 At trial, Debtor offered inconsistent testimony regarding the statements made in Debtor’s 

Declaration. First, Debtor claimed that his attorney prepared the Debtor’s Declaration, and that 

he did not read the declaration in its entirety before signing it. Specifically, the Debtor claimed 

                                                           
2
 Unless otherwise indicated, all “Civil Rule” references are to the Federal Rules of Civil 

Procedure, Rules 1–86; all “Bankruptcy Rule” references are to the Federal Rules of Bankruptcy 

Procedure, Rules 1001–9037; and all statutory references are to the Bankruptcy Code, 11 U.S.C. 

§§101–1532.  
3
 The Court approved the Joint Pretrial Stipulation in an order entered on October 7, 2015. Doc. 

No. 25. On October 16, 2015, the Court entered an order approving minor modifications to the 

Pretrial Stipulation. Doc. No. 31. 
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that he did not read paragraph five, which states that the conveyance of the Property was in 

response to the recordation of Discover Bank’s abstract of judgment: 

 

 Debtor: This document [Debtor’s Declaration] was created by my attorney, Mr. Tyson, I 

think … They mail it to me. And I didn’t read the whole thing…. 

Question: Did you, or did you not, read this declaration before you signed it? 

Debtor: Not completely. 

Question: So you’re saying you didn’t read this paragraph about transferring the property 

because of Discover Bank? 

Debtor: No, I didn’t read this paragraph, sir. 

Tr. at 59:2–22. 

 

 Later in the trial, Debtor testified that he had read paragraph five: 

 

Question: That paragraph five, paragraph five has two sentences. Okay, and one—the 

first sentence says, in part, “I believed I had settled the underlying debt with them in 

approximately 2007.” That you would agree with, because that you read. 

Debtor: Uh-huh. 

Question: The second part of that, the second sentence, “The conveyance of the property 

to my fiancée was in response to the unexpected recording of Discover Bank’s abstract 

judgment.” When you read that, you must have read it at the same time you read all of 

paragraph five, right? 

Debtor: I’m sorry? Can you please— 

Question: When you read the first sentence of paragraph five, you also read the second 

sentence of paragraph five, didn’t you? 

Debtor: Right. 

Tr. at 88:13–89:3. 

 

 Debtor maintained that the first sentence of paragraph five—“I did not expect Discover Bank 

to record a lien against the Property because I believed I had settled the underlying debt with 

them in approximately 2007”—correctly reflected his beliefs at the time. Id. at 88:13–18. Debtor 

stated that the second sentence in paragraph five—“The conveyance of the Property to my 

fiancée was in response to the unexpected recording of Discover Bank’s abstract of judgment”—

was not a correct statement of his reason for conveying the Property. Debtor testified that he 

signed the Debtor’s Declaration, even though he knew it contained an incorrect statement. Id. at 

89:12–17.  

 The Court does not find Debtor’s testimony that the transfer was not intended to avoid 

Discover Bank’s abstract of judgment to be credible. Debtor’s inconsistent testimony with 

respect to paragraph five undercuts his credibility. Debtor testified that the first sentence in 

paragraph five, which bolsters Defendant’s case, was correct, but that the second sentence of 

paragraph five, which damages Defendant’s case, was not correct. Id. at 88:13–89:17. The 

Debtor’s selective embrace of paragraph five shows that the Debtor is willing to testify to 

whatever is necessary to bolster his case, rather than testify as to what actually occurred. 

 The circumstances surrounding the transfer cast further doubt on the veracity of Debtor’s 

testimony. Debtor recorded the quitclaim deed transferring the Property to Defendant only 

fifteen days after Discover Bank recorded an abstract of judgment against the Property.  
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 Defendant paid nothing for the Property. Pretrial Stip. at ¶A.14. On October 21, 2013, 

Defendant reconveyed a 50% interest in the Property to Debtor. The purpose of the 

reconveyance was to enable the Debtor and Defendant to qualify for a loan from the California 

Housing Finance Agency in the amount of $23,958. Pre-Trial Stip. at ¶A.24; Debtor’s Decl. at 

¶¶7–9. For purposes of the Complaint, the value of the Property is $462,000. Order Approving 

Stipulation Amending the Pretrial Stipulation at ¶2 (“Amended Pre-Trial Stip.”) [Doc. No. 31].  

 

A. Debtor Was Insolvent at the Time of the Transfer 

 The evidence and testimony at trial established that Debtor was insolvent at the time of the 

transfer, under both balance sheet and liquidity tests of insolvency.  

 

1. Balance Sheet Insolvency 

 Balance sheet insolvency exists if the debtor’s liabilities exceed the debtor’s assets. Exempt 

property and property transferred to hinder, delay, or defraud creditors is not included in the 

asset tabulation. §101(32)(A).  

 Debtor testified that at the time he transferred the Property, he had indebtedness of 

approximately $55,000. Tr. at 72:6–15. Debtor testified that at the time of the transfer, he had no 

assets to pay the $55,000 in debt. Id. at 72:22–73:5. Debtor’s testimony shows that he was 

insolvent, on a balance sheet basis, as of the date of the transfer.  

 

2. Liquidity Insolvency 

 Plaintiff’s insolvency expert, Jeffrey Sumpter (“Sumpter”), credibly testified that the Debtor 

was rendered insolvent as a result of the March 2013 transfer of the Property to the Defendant. 

Sumpter testified that the as of the date of the transfer, the Debtor was engaged in a business or 

transaction for which any property remaining with the Debtor was an unreasonably small capital. 

Tr. at 112:8–13. Sumpter testified that as of March 2013, the Debtor’s cash flow was insufficient 

to pay outstanding debts. Id. at 114:2–5.  

 Sumpter testified that the Debtor’s inability to pay his obligations as they became due was 

established by the following facts: 

1) The Debtor’s schedules showed approximately $3,000 in monthly income and $2,900 in 

monthly expenses, leaving less than $100 per month to service debt of at least $50,000. Id. at 

112:20–113:1. 

2) Several abstracts of judgment recorded against the Debtor showed that he could not pay his 

obligations as they became due. Id. at 113:2–6. 

3) The Debtor’s indebtedness increased from approximately $50,000 at the time of the March 

2013 transfer to $104,000 at the time of the filing of the petition. Id. at 113:14–19. 

4) The Debtor and the Defendant obtained a loan from Keep Your Home California, in the 

amount of approximately $24,000, in February 2014. The purpose of the loan was to cure 

arrearages on the mortgage on the Property. The mortgage payments were roughly fourteen 

months delinquent at the time of the loan. Id. at 114:25–115:16.  

Sumpter’s testimony was corroborated by the Debtor. The Debtor testified that he was able to 

pay his expenses only because he received assistance from the Defendant. Id. at 71:21–72:5.   
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III. Discussion 
A. The Transfer of the Property was Actually Fraudulent Pursuant to §548(a)(1)(A) 

 Section 548(a)(1)(A) provides: “The trustee may avoid any transfer … of an interest of the 

debtor in property … that was made or incurred on or within 2 years before the date of the filing 

of the petition, if the debtor voluntarily or involuntarily made such transfer … with actual intent 

to hinder, delay, or defraud any entity to which the debtor was or became, on or after the date 

that such transfer was made … indebted.” 

 Because “it is often impracticable, on direct evidence, to demonstrate an actual intent to 

hinder, delay or defraud creditors,” courts “frequently infer fraudulent intent from the 

circumstances surrounding the transfer, taking particular note of certain recognized indicia or 

badges of fraud.” Acequia, Inc. v. Clinton (In re Acequia, Inc.), 34 F.3d 800, 805 (9th Cir. 1994). 

Those badges of fraud include “(1) actual or threatened litigation against the debtor; (2) a 

purported transfer of all or substantially all of the debtor’s property; (3) insolvency or other 

unmanageable indebtedness on the part of the debtor; (4) a special relationship between the 

debtor and the transferee; and, after the transfer, (5) retention by the debtor of the property 

involved in the putative transfer.” Id. 

 Multiple badges of fraud are present here. First, Debtor recorded the quitclaim deed 

transferring the Property on March 6, 2013. Only fifteen days prior, on February 19, 2013, 

Discover Bank recorded an Abstract of Judgment against the Property. See Ex. 24 (Discover 

Bank’s Abstract of Judgment). Second, the Debtor transferred the Property to Defendant, his 

long-term girlfriend, with whom the Debtor has a special relationship. Defendant testified that 

she considers the Debtor to be her husband, although Defendant and Debtor are not formally 

married. Debtor and Defendant  live with each other at the Property, along with their daughter. 

Third, the transfer rendered the Debtor insolvent, as established by Sumpter’s expert testimony. 

Fourth, the Debtor continued living in the Property subsequent to the transfer. Fifth, the transfer 

was a transfer of substantially all of Debtor’s property. Debtor testified that subsequent to the 

transfer, he had no assets to pay $55,000 in debt. Tr. at 72:22–73:5  

 In addition, the Debtor admitted in the Debtor’s Declaration that the transfer of the Property 

was in response to Discover Banks’ recordation of an abstract of judgment. As discussed above, 

although Debtor testified at trial that this statement was not accurate, the Court does not find the 

Debtor’s repudiation of the testimony in the Debtor’s Declaration to be credible.  

 Defendant claimed at trial that the reason for the transfer was to facilitate refinancing of the 

Property. Id. at 10:1–6. Defendant stated that the transfer was necessary because she had better 

credit than the Debtor. Id. The Court does not consider this testimony, as it is contrary to the 

Pretrial Stipulation and was excluded by the Court’s ruling granting a motion in limine filed by 

the Plaintiff. The ruling granting the motion in limine provides in relevant part: 

Debtor’s claim that he transferred the Property on March 6, 2013 to Defendant to 

facilitate refinancing is patently inconsistent with the Pretrial Stipulation. The Pretrial 

Stipulation provides that the conveyance was in response to the unexpected recording of 

Discovery Bank’s abstract of judgment.  

Defendant’s claims regarding the reasons for the October 21, 2013 reconveyance 

of a 50% interest are significant because those claims suggest that the March 2013 

transfer was part of an effort to refinance, rather than an attempt to forestall creditor 

Discover Bank. By offering an alternative explanation for the March 2013 transfer, 

Defendant’s claims regarding the October 2013 transfer are inconsistent with the Pretrial 
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Stipulation’s admission that the March 2013 transfer was in response to Discover’s 

recordation of its abstract of judgment.  

 The Pretrial Stipulation contains no mention whatsoever of Defendant’s claim that 

the March 2013 transfer was intended to facilitate refinancing. The above-quoted 

language from Defendant’s Trial Brief is stricken. Defendant is precluded from 

introducing any evidence at trial suggesting that Debtor conveyed the Property other than 

in response to Discovery Bank’s abstract of judgment. 

Final Ruling Granting Plaintiff’s Motion in Limine [Doc. No. 50] at 13–14.  

 The Court further notes that Debtor and Defendant failed to present any written 

documentation whatsoever showing that the transfer was part of a refinancing effort. Thus, even 

if the Court were to consider the testimony, the Court does not find it to be credible.  

 

B. The Transfer of the Property was Actually Fraudulent Pursuant to §544(b)(1), Applying 

California Civil Code §3439.04 

 Section 544(b)(1) permits the trustee to “avoid any transfer of an interest of the debtor in 

property … that is voidable under applicable law by a creditor holding an unsecured claim that is 

allowable under section 502 of this title or that is not allowable only under section 502(e) of this 

title.” The “applicable law” in this case is California Civil Code §3439.04, California’s 

implementation of the Uniform Fraudulent Transfer Act,
4
 which provides: 

(a) A transfer made or obligation incurred by a debtor is fraudulent as to a creditor, 

whether the creditor’s claim arose before or after the transfer was made or the obligation 

was incurred, if the debtor made the transfer or incurred the obligation as follows: 

(1) With actual intent to hinder, delay, or defraud any creditor of the debtor…. 

 (b) In determining actual intent under paragraph (1) of subdivision (a), consideration 

may be given, among other factors, to any or all of the following: 

(1) Whether the transfer or obligation was to an insider. 

(2) Whether the debtor retained possession or control of the property transferred 

after the transfer. 

(3) Whether the transfer or obligation was disclosed or concealed. 

(4) Whether before the transfer was made or obligation was incurred, the debtor 

had been sued or threatened with suit. 

(5) Whether the transfer was of substantially all the debtor’s assets. 

(6) Whether the debtor absconded. 

(7) Whether the debtor removed or concealed assets. 

(8) Whether the value of the consideration received by the debtor was reasonably 

equivalent to the value of the asset transferred or the amount of the obligation 

incurred. 

(9) Whether the debtor was insolvent or became insolvent shortly after the 

transfer was made or the obligation was incurred. 

(10) Whether the transfer occurred shortly before or shortly after a substantial 

debt was incurred. 

                                                           
4
 As of January 1, 2016, the Uniform Fraudulent Transfer Act (“UFTA”) has been superseded by 

the Uniform Voidable Transactions Act. The UFTA was in effect at all times relevant to this 

litigation.  
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(11) Whether the debtor transferred the essential assets of the business to a 

lienholder who transferred the assets to an insider of the debtor. 

 

 The Trustee has standing to seek avoidance under §544(b). There are unsecured creditors 

with allowable claims against the Debtor’s bankruptcy estate.   

 For the same reasons as discussed in Section III.A, the transfer was actually fraudulent under 

§544(b)(1). As additional support for the fraudulent transfer finding, the Court notes that the 

transfer was not disclosed on the Debtor’s Statement of Financial Affairs. Nondisclosure is a 

badge of fraudulent intent under Cal. Civ. Code §3439.04(b)(3).  

 

C. The Transfer of the Property was Constructively Fraudulent Pursuant to §548(a)(1)(B)  

 Section 548(a)(1)(B) permits the trustee to avoid a transfer if the Debtor “received less than a 

reasonably equivalent value in exchange for such transfer” and if the Debtor: 

1. was insolvent on the date that such transfer was made … or became insolvent as a result 

of such transfer …; 

2. was engaged in a business or a transaction, or was about to engage in a business or a 

transaction, for which any property remaining with the debtor was an unreasonably small 

capital; or 

3. intended to incur, or believed that the debtor would incur, debts that would be beyond the 

debtor’s ability to pay as such debtors matured. 

 

 The Pretrial Stipulation established that the March 2013 transfer of the Property was for no 

consideration. Pretrial Stip. at ¶A.14. Defendant admitted that she never agreed to purchase the 

Property from the Debtor. Tr. at 12:12–23. Defendant admitted that she provided nothing of 

value to Debtor in connection with the transfer of the Property. Id. at 22:20–23:13. Debtor agreed 

that there was never any agreement for Defendant to purchase the Property. Id. at 48:10–20.  

 Defendant testified that she made mortgage payments on the Property subsequent to the 

transfer. Pursuant to its ruling granting the Plaintiff’s motion in limine, the Court does not 

consider the evidence that Defendant made post-transfer mortgage payments. The Court granted 

the motion in limine based on the fact that Defendant failed to inform Plaintiff of the post-

transfer mortgage payments, despite relevant discovery requests. See generally Final Ruling 

Granting Plaintiff’s Motion in Limine [Doc. No. 50]. Even if the Court were to consider the post-

transfer mortgage payments, they are insufficient to show that the Property was transferred for 

reasonably equivalent value. In addition to the fact that Defendant could not remember how 

much the payments were, Tr. at 25:5–22, the mortgage on the Property was fourteen payments 

delinquent as of February 2014.  

 The evidence showed that the Debtor became insolvent as a result of the transfer. As 

discussed in Section II.A.1, subsequent to the transfer Debtor had approximately $55,000 in debt 

and no assets.  

 The evidence showed that Debtor intended to incur debts beyond his ability to pay as such 

debts matured. As discussed in Section II.A.2, Plaintiff’s insolvency expert Sumpter established 

that subsequent to the transfer, Debtor did not have sufficient cash flow to pay his debts as they 

became due. After the transfer, Debtor’s indebtedness increased from approximately $55,000 to 

$104,000 at the time of the filing of the petition. Therefore, at the time of the transfer, Debtor 

intended to incur debts beyond his ability to pay.  
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 Because the Debtor could not pay his debts as they became due, the Debtor was also engaged 

in a business or transaction for which he was left with unreasonably small capital.  

 

D. The Transfer of the Property was Constructively Fraudulent Pursuant to §544(b)(1), 

Applying California Civil Code §3439.05 

 Section 544(b) permits the trustee to avoid transfers of the debtor under applicable state law. 

Cal. Civ. Code §3439.05, which substantially mirrors the language of §548(a)(1)(B), provides 

that a “transfer made … by a debtor is fraudulent as to a creditor whose claim arose before the 

transfer was made … if the debtor made the transfer … without receiving reasonably equivalent 

value in exchange for the transfer … and the debtor was insolvent at that time or the debtor 

became insolvent as a result of the transfer.”  

 For the same reasons supporting the finding that the transfer was constructively fraudulent 

under §548(a)(1), the Court finds that the transfer was constructively fraudulent pursuant to 

§544(b)(1), applying Cal. Civ. Code §3439.05. 

  

E. The Trustee is Entitled to Recover the Avoided Transfer Pursuant to §550 

 As a result of Defendant’s reconveyance of a 50% interest in the Property to the Debtor on 

October 21, 2013, Debtor held a 50% interest in the Property as of the date of the petition. The 

Trustee is entitled to a judgment avoiding the transfer of the 50% interest of the Property that the 

Debtor did not hold as of the date of the petition.  

 The Court will enter judgment consistent with this Memorandum of Decision. 
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Certain Weakly Pseudoconvex Domains  
- J.D. – University of Virginia School of Law, 2001 

   
  2. Admissions:  
   

- California State Bar – 2001 
- U.S. District Court for the Central District of California – 2001 
- U.S. District Court for the Eastern District of California - 2018 
- U.S. Patent & Trademark Office – 2002 
- U.S. Court of Federal Claims – 2002 
- U.S. Supreme Court – 2006 
- Ninth Circuit Court of Appeals – 2009 

 
  3. Memberships:  
 

- Commissioner on the Bankruptcy Law Advisory Commission of the State Bar of 
California (2012 – 2016) 

- Southern California Bankruptcy Inn of Court 
- Central District Consumer Bankruptcy Attorneys Association 
- Orange County Bankruptcy Forum 
- Inland Empire Bankruptcy Forum 
- Federal Bar Association 
- Whittier Bar Association (President: 2010) 

 
  4. Presentations:  
 

- Speaker on Bankruptcy and Family Law:  What You Need to Know Under the New 
Law – Carolyn Martin Family Law Group, Whittier, California, October 10, 2007. 

- Speaker on the Basics of Chapter 13 – National Business Institute, San Bernardino, 
California, November 2, 2009. 

- Speaker on Automatic Stay Litigation – National Business Institute, San Bernardino, 
California, November 2, 2009. 

- Speaker on Negotiating Real Estate Loan Terms And Workout Options:  Bankruptcy 
Implications – National Business Institute, Irvine and Pasadena, California, July 29 
and 30, 2010. 

- Speaker on the Basics of Chapter 13 – National Business Institute, Los Angeles and 
Irvine, California, November 3 and 5, 2010. 
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- Speaker on Automatic Stay Litigation – National Business Institute, Los Angeles and 
Irvine, California, November 3 and 5, 2010. 

- Panelist on Ensuring Ethical Conduct – National Business Institute, Irvine, California, 
November 5, 2010 

- Speaker on Chapter 13 Bankruptcy:  Line-by-Line Workshop – National Business 
Institute, San Bernardino, California, November 1, 2011. 

- Speaker on Complex Bankruptcy Issues – National Business Institute, Irvine, 
California, May 2, 2012. 

- Speaker on Adversary Proceedings in Chapter 13 – FridayConference.com, 
September 27, 2013. 

- Speaker on Bankruptcy Litigation Issues – National Business Institute, Irvine, 
California, May 8, 2014, and Pasadena, California, May 15, 2014. 

- Sales of Estate Property by a Chapter 7 Trustee – Southern California Bankruptcy Inn 
of Court, Los Angeles, California, March 10, 2015 

- Bankruptcy Court Pretrial Conference Requirements and Motions in Limine – 
Southern California Bankruptcy Inn of Court, Los Angeles, California, May 20, 2016 

- Bankruptcy Evidence: Case Law – Southern California Bankruptcy Inn of Court, Los 
Angeles, California, March 23, 2017 

- Chapter 11 Disclosure Issues – Southern California Bankruptcy Inn of Court, Los 
Angeles, California, May 5, 2018 

- Common Issues with the Chapter 13 Plan, Judicial and Trustee Variances and 
Projected Changes to the Chapter 13 Plan – Central District Consumer Bankruptcy 
Attorneys Association, Los Angeles, California, October 13, 2018 

- History of Bankruptcy – Southern California Bankruptcy Inn of Court, Los Angeles, 
California, November 6, 2018 

- Teacher of Probability and Statistics at Biola University during the Fall semesters 
(2016 – 2018) 

- Fraudulent Transfers – Central District Consumer Bankruptcy Attorneys Association, 
Los Angeles, California, forthcoming in July 2019 

 
  5. Publications:   
 

- The Bergman Kernel On Certain Weakly Pseudoconvex Domains, Mathematische 
Zeitschrift 200, 1-9 (1995). 

- The Complexities Of Suing Uncle Sam:  the FTCA And the Tucker Act Offer 
Examples Of the Procedural Hurdles That Plaintiffs Face, 26 LOS ANGELES 
LAWYER, July-August 2003, at 14. 

- The Basics of Chapter 13 – National Business Institute, November 2009, updated 
November 2010. 

- Automatic Stay Litigation In A Nutshell – National Business Institute, November 
2009, updated November 2010.   

- Negotiating Real Estate Loan Terms And Workout Options:  Bankruptcy Implications 
– National Business Institute, July 2010.   

- Chapter 13 Bankruptcy:  Line-by-Line Workshop – National Business Institute, 
November 2011.   

- Complex Issues In Chapter 13 Bankruptcy – National Business Institute, May 2012. 
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- Best Practices for Filing Chapter 13, Aspatore Inside the Minds Series, 2012 ed. 
West.  

- Bankruptcy Litigation – National Business Institute, May 2014. 
 
   6. Specialization:   
 

I am a certified by the California State Bar Board of Legal Specialization as a bankruptcy 
law specialist.  I served as a commissioner on the California State Bar’s Bankruptcy Law 
Advisory Commission from 2012 to 2016.  I ask the Court to take these facts into 
consideration pursuant to 11 U.S.C. § 330(a)(3)(E) as it reviews this application. 
 

7. Employment 
 

A. Mathematics 
 
Schools:  University of Washington, UCLA, Florida Atlantic University,  

NOVA University, Broward Community College, Biola University 
 
Courses Taught: Calculus, Complex Analysis, Real Analysis, Abstract Algebra,  

Probability and Statistics 
 

B. Law 
 
Firms:   Jenkens & Gilchrist; McCutchen, Doyle, Brown & Enersen; Law  

Offices of Nicholas Gebelt 
 
Practice Ares:  Patent Prosecution; Bankruptcy; Tax Debt Resolution 
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